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In the Court of Appeals of the District of' Columbia. 


The Commercial Nat’l Bank op Chicago, a Body 'I 

Corporate, Appellant, l No 1006. 

VS. j 

Consumers’ Brewing Co., a Body Corporate. j 


a Supreme Court of the District of Columbia. 

The Commercial National Bank Bank ' 
of Chicago, a Body Corporate, 

w. ' }■ No. 43247. At Law. 

Consumers’ Brewing Company, a Body 

Corporate. , 

United States of America, | 

District of Columbia, / ss ' 

Be it remembered that in the supreme court of the District of Co- 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had in the above-entitled cause, to wit: 

1 Declaration, Affidavits , &c. 

Filed Jul- 27, 1899. 

In the Supreme Court of the District of Columbia. 

The Commercial National Bank of Chi-^I 
cago, a Body Corporate, Plaintiff, | 

vs. )> At Law. No. 43247. 

Consumers’ Brewing Company, a Body | 

Corporate, Defendant. J 

The plaintiff is a body corporate under and by virtue of the laws 
of the United States, and has its principal office and does business 
in the city of Chicago, in the State of Illinois; its corporate name is 
the Commercial National Bank of Chicago. 

The defendant is a body corporate under and by virtue of the 
laws of the State of Virginia, and has its principal place of business 
in said State; it has an agent in and does business in the District 
of Columbia; its corporate name is Consumers’ Brewing Com- 
pany : 

1. And the plaintiff sues the defendant for that the said defend- 
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ant, at the city of Washington, District of Columbia, on the 20th 
day of June, 1808, by the name of the Consumers’ Brewing Co., for 
it subscribed by William McGuire, who was then and there its 
duly authorized president, by the name of Wm. McGuire, pres., and 
by James Richardson, who was then and there its duly authorized 
treasurer, by the name of Jas. Richardson, treas., made and de- 
livered to the payees named therein its promissory note in 

2 the words and of the tenor following — that is to say : 

“ $21,850.00. Washington, D. C., June 20 th, 1898. 

On or before one year the Consumers’ Brewing Co. of Rosslyn, 
Va., promise to pay to Chas. Kaestner & Co. order at the Riggs 
National Bank of Washington, D. C., or order, at said bank, twenty- 
one thousand eight hundred fifty & no 100 dollars, for value 
received, with interest at 6 per centum per annum, having deposited 
with said bank, as collateral security for the payment of this note, 
the following property, viz., certificates Nos. 324, 392,304,204, 205, 
206, 207, 208, 209, 210, 211, 212, 213, 214, aggregating two hundred 
and thirty shares of the capital stock of the Consumers’ Brewing Co. 
of Rosslyn, Va., it being agreed by the makers that the interest on 
this note shall be paid monthly, and that the principal shall also 
be curtailed monthly, with full power and authority to Chas. Kaest- 
ner & Co. or said bank to sell the whole or any part of said security, 
or any substitutes therefor, or any additions thereto, at public or 
private sale at any time, and at the option of said bank or its as- 
signs, on the non-performance of this promise or any part thereof, 
and without advertisement or notice to the uudersigued, and upon 
such sale the holder hereof may purchase all or any part of said 
securities, discharged from any right of redemption. " After deduct- 
ing all proper costs and expenses the residue of the proceeds of sale 
shall be applied to the payment of this note, and the uudersigned 
agrees to remain liable for any deficiency then remaining. In case 
of depreciation in the market value of said security at any time 
pledged for this loan a payment shall be made on account, 

3 or additional security added, as required by said bank. It is 
agreed that any excess of security upon this note shall be 

held as security for any other debt due to the said bank by the maker 
hereof. 

THE CONSUMERS’ BREWING CO., 
By WM. MoGUIRE, Pres., 

By JAS. RICHARDSON, Treas. v 

[Endorsement on back of note: “41576. Consumers’ Brewing 
Co. $21,850 &int. 6%. 20 June, ’99. Riggs Bk. Chas Kaestner 
• Co.”]* 

And the plaintiff avers that thereby the said defendant promised, 
by the said name of the Consumers’ Brewing Co., to pay to the order 


[* Words and figures enclosed in brackets erased in copy.] 
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of Frank A. Hecht and Charles Kaestner, who were then and there 
partners trading under the firm name of Chas. Kaestner & Co., by 
the name of Chas. Kaestner & Co., the sum of twentv-one thousand 
eight hundred and fifty dollars ($21,850) on or before one year after 
date, at the Riggs National Bank of Washington, D. C., with interest 
thereon until paid, at the rate of 6 per centum per annum, from the 
date thereof ; and the said Frank A. Hecht and Charles Kaestner, by 
the name of Chas. Kaestner Co., endorsed the said note to the 
plaintiff, for value received, before the maturity thereof, and the 
plaintiff avers that the said note was at its maturity duly presented 
for payment at the aforesaid bank, but that the defendant did not 
pay the same, and that the same was dishonored and protested for 
non-payment against both the maker and endorsers, and notice 
thereof duly given to the said maker and endorsers, to the 

4 loss of the plaintiff in the sum of twenty-one thousand eight 
hundred and fifty dollars ($21,850), with interest thereon, at 

the rate of 6 per centum per annum, from the 20th day of June, 
1898, and the further sum of two dollars and twenty-four cents 
($2.24), costs of protest, postage, notices, and stamps. 

2. And the plaintiff sues the defendant for that the said defend- 
ant at the city of Washington, District of Columbia, on the 20th 
day of June, 1898, bv the name of the Consumers’ Brewing Co., for 
it subscribed by William McGuire, who was then and there its duly 
authorized president, by the name of Wm. McGuire, pres., and by 
James Richardson, who was then and there its duly authorized 
treasurer, by the name of Jas. Richardson, treas., made and deliv- 
ered to the payee named therein its promissory note in the words 
and of the tenor following — that is to say : 

“ $2,000.00. Washington, D. C., June 20th, 1898. 

On or before one year after date we, The Consumers’ Brewing C.o. 
of Rosslyn, Va., promise to pay to F. A. Hecht at the Riggs National 
Bank of Washington, D. C., or order, at said bank, two thousand 
dollars for value received, with interest at 6% per centum per annum, 
having deposited with said bank as collateral security for the pay- 
ment of this note the following property, viz : 

Cert. No. 305 for twenty shares of the capital stock of the Con- 
sumers’ Brewing Co. of Rosslyn, Va., with full power and authority 
to said Frank A. Hecht or said bank to sell the whole or any part 
of said security, or any substitutes therefor, or any additions thereto 
at public or private sale at any time, and at the option of said 

5 bank or its assigns, on the non-performance of this promise 
or any part thereof, and without advertisement or notice to 

the undersigned, and upon such sale the holder hereof may pur- 
chase all or any part of said securities discharged from any right of 
redemption. After deducting all proper costs and expenses the 'resi- 
due of the proceeds of sale shall be applied to the payment of this 
note and the undersigned agrees to remain liable for any deficiency 
then remaining. In case of depreciation in the market value of 
said security at any time pledged for this loan a payment shall be 
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made on account or additional security added as required by said 
bank. It is agreed that any excess of security upon this note shall 
be held as security for any other debt due to the said bank by the 
maker hereof. 

THE CONSUMERS’ BREWING CO., 
By WM. McGUIRE, Pres., 

By JAS. RICHARDSON, Tims. 

[Endorsements on back of note: “41575. Consumers’ Brewing 
Co. $2,000 & int. 6%. 20 June, ’99. Riggs. F. A. Hecht. F. A. 
Hecht.”] * 

And the plaintiff avers that thereby the said defendant promised 
by said name of the Consumers’ Brewing Co. to pay to the order of 
Frank A. Hecht, by the name of F. A. Hecht, the sum of two thou- 
sand dollars ($2,000) on or before one year after date, at the Riggs 
National Bank of Washington, D. C., with interest thereon 
6 until paid, at the rate of 6 per centum per annum, from the 
date hereof; and the said Frank A. Hecht, by the name of 
F. A. Hecht, endorsed the said note to the plaintiff for value re- 
ceived before the maturity thereof, and the plaintiff avers that at its 
maturity the said note was presented for payment at the said bank, 
but that the defendant did not pay the same and that the same was 
dishonored and protested for non-payment against both the maker 
and endorser, and notice thereof duly given to the said maker and 
endorser, to the loss of the plaintiff in the sum of two thousand dol- 
lars ($2,000), with interest thereon, at the rate of 6 per centum per 
annum, from the 20th day of June, 1898, and the further sum of 
two dollars and twenty-two cents ($2.22), costs of protest, postage, 
notices, and stamps. 

3. And the plaintiff sues the defendant for money payable by the 
defendant to the plaintiff for goods sold and delivered by the plain- 
tiff to the defendant, and for work done and for materials provided 
by the plaintiff for the defendant at its request, and for money lent 
by the plaintiff to the defendant, and for money paid by the plain- 
tiff for the defendant at its request, and for money received by the 
defendant for the use of the plaintiff, and for money found to be 
due from the defendant to the plaintiff on account stated between 
them, and the plaintiff claims the sum of twenty-three thousand 
eight hundred and fifty dollars ($23,850), with interest thereon, at 
the rate of 6 per centum per annum, from the 20th day of June, 
1898, and the further sum of four dollars and forty-six cents ($4.46), 
according to the particulars of demand hereto annexed. 

R. ROSS PERRY and SON, 

Attorneys for Plaintiff. 

' 7 N. B. — The defendant is to plead hereto on or before the 

20th day, exclusive of Sundays and legal holidays, occurring 
after the day of the service hereof ; otherwise judgment. 

R. ROSS PERRY and SON, 

Attorneys for Plaintiff. 


[* Words and figures enclosed in brackets erased in copy.] 
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Particulars of Demand. 

“ $21,850.00. Washington, D. C., June 20 th, 1898. 

On or before one year the Consuraers , Brewing Co. of Rosslyn, 
Va., promise to pay to Chas. Kaestner & Co. order at the Riggs- 
National Bank of Washington, D. C., or order, at said bank, twenty 
one thousand eight hundred fifty & no 100 dollars, for value received’ 
with interest at 6 per centum per annum, having deposited with 
said bank as collateral seeurityifor the payment of this note the fol- 
lowing property, viz., certificates Nos. 324, 392, 304, 204, 205, 206, 
207, 208, 209, 210, 211, 212, 213, 214, aggregating two hundred and 
thirty shares of the capital stock of the Consumers’ Brewing Co. of 
Rosslyn, Va., it being agreed by the makers that the interest on 
this note shall be paid monthly and that the principal shall also be 
curtailed inonthl}*, with full power and authority to Chas. Kaestner 
& Co. or said bank to sell the whole or any part of said security, or 
any substitutes therefor, or any additions thereto at public or pri- 
vate sale at any time, and at the option of said bank or its assigns, 
on the non-performance of this promise or any part thereof, and 
without advertisement or notice to the undersigned, and upon such 
sale the holder hereof may purchase all or any part of said 
8 securities discharged from any right of redemption. After 
deducting all proper costs and expenses the residue of the 
proceeds of sale shall be applied to the payment of this note, and 
the undersigned agrees to remain liable for any deficiency then re- 
maining. In case of depreciation in the market value of said secu- 
, rity at any time pledged for this loau, a payment shall be made on 
account or additional security added, as required by said bank. It 
is agreed that any excess of security upon this note shall be held 
as security for any other debt due to the said bank by the maker 
hereof. 

THE CONSUMERS’ BREWING CO., 
By WM. McGUIRE^Pres., 

By JAS. RICHARDSON, Treas” 


Endorsement on [back of]* note : 

[“41576. Protesting $1.75 

Consumers’ Brewing Co. Postage 4 

$21,850 & int. 6%. Notices 20 

20 June, ’99. I. R. stamp 25 


$2.24 

Chas. Kaestner Co.” 

Protesting $1.75 

Postage 4 

Notices 20 

I. R. stamp... 25 


$2 24 
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“$2,000.00. Washington, D. C., June 20 th, 1898. 

Ou or before one year after date we, the Consumers’ Brewing Co* 
of Rosslyn, Va., promise to pa} 7, to F. A. Hecht, at the Riggs Na- 
tional Bauk of Washington, D. C., or order, at said bank, two thou- 
sand dollars, for value received, with interest at 6% per centum per 
annum, having deposited with said bank as collateral security 
9 for the payment of this note the following property, viz: 

Cert. No. 305, for twenty shares of the capital stock of the 
Consumers’ Brewing Co. of Rosslyn, Va., with full power and au- 
thority to said Frank A. Hecht or said bank to sell the whole or 
any part of said security, or any substitutes therefor, or any addi- 
tions thereto, at public or private sale at any time, and at the option 
of said bank or its assigns, on the non-performance of this promise 
or any part thereof, and without advertisement or notice to the 
undersigned, and upon such sale the holder hereof may purchase 
all or any part of said securities discharged from any right of re- 
demption. After deducting all proper costs and expenses, the residue 
of the proceeds of sale shall be applied to the payment of this note, 
and the undersigned agrees to remain liable for any deficiency then 
remaining. In case of depreciation in the market value of said 
security at any time pledged for this loan a payment shall be 
made on account or additional security added as required by said 
bank. It is agreed that any excess of security upon this note shall 
be held as security for any other debt due to the said bank by the 
maker hereof. 

THE CONSUMERS’ BREWING CO., 

By WM. MoGUIRE, Pres., 

By JAS. RICHARDSON, Treat. 


(Endorsements on [back of]* note :) 

[“41575. 

Consumers’ Brewing Co. 

$2,000 & int. 6%. Protesting $1.75 

20 June, ’99, Riggs.]* Postage 2 

F. A. Hecht. Notices 20 

F. A. Hecht.” I. R. stamp 25 


$ 2.22 

, 10 County of Cook, I 

State of II linois, J ss ' 


Joseph T. Talbert, having been first duly sworn according to law, 
deposes and says that the Commercial National Bank of Chicago is 
a body corporate duly incorporated under the laws of the United 
States, and that it has its principal place of business in the city of 
Chicago, in the State of Illinois; that its corporate name is the 
Commercial National Bauk of Chicago ; that said bank is the plain- 
tiff in the declaration hereto annexed, and is the holder of the 
promissory notes described in the first and second counts of the 
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said declaration and set forth in the particulars of demand attached 
thereto, and that the said declaration and the said particulars of 
demand are hereby expressly referred to and made a part of this 
affidavit; that the defendant to said declaration is a body corporate 
duly incorporated under the laws of the State of Virginia, and that 
it has its principal place of business in the said State, but that it 
also does business in and lias an agent in the District of Columbia, 
and that its corporate name is Consumers’ Brewing Company; that 
the affiant is the cashier of the said The Commercial National 
Bank of Chicago, and that; as such officer, he has personal knowl- 
edge of the facts hereinafter set forth ; that both of the notes de- 
scribed in the first two counts of the said declaration and set forth 
in the particulars of demand to the common counts thereof are 
dated Washington, D. C., June 20th, 1898, and were then and there 
made by and subscribed and executed for said Consumers’ Brew- 
ing Company by William McGuire, who was then aud there 

11 its president, and by James Richardson, who was then and 
there its treasurer, in the manner following — that is to say, 

the Consumers’ Brewing Co., by Wm. McGuire, pres., by Jas. Rich- 
ardson, treas. ; that the first of said notes was made payable to 
Chas. Kaestner & Co. on or before one year from date, and was for 
the sum of twenty-one thousand eight hundred and fifty dollars 
($21,850), with interest thereon, at the rate of 6 per centum per 
annum, until paid ; that the said Chas. Kaestner <& Co. was and is a 
firm composed of Frank A. Hecht and Charles Kaestner; that the 
said note was duly delivered by the defendant to the said firm of 
Chas. Kaestner & Co., and was, before the maturity thereof, indorsed 
to the plaintiff by the said Frank A. Hecht and Charles Kaestner 
by the name of Chas. Kaestner Co. ; that the second of said notes 
was made payable to Frank A. Hecht, by the name of F. A. Hecht, 
on or before one year after the date thereof, and was for the sum of 
two thousand dollars ($2,000), with interest, at the rate of 6 per 
centum per annum, until paid; that the said note was duly deliv- 
ered by the defendant to the said Frank A. Hecht and was by him, 
before the maturity thereof, duly indorsed by the name of F. A. 
Hecht to the said plaintiff; that the said plaintiff had no notice of 
any defeuces to the said notes at the time it took the same ; that 
the said plaintiff is the holder of the said notes; that the considera- 
tion for the said notes, moving from the said plaintiff, was money 
equal to the face value of the said notes which was loaned by the 
said plaintiff to the firm of Chas. Kaestner & Co., composed as 
aforesaid, upon the credit of the said notes; that at the time 
of the making of the said notes William McGuire -and James 
Richardson, who executed the said notes in the manner above 
described, were respectively president and treasurer of the 

12 said Consumers’ Brewing Company ; that both the said notes 
were made payable at the Riggs National Bank of Washing- 
ton, D. C. ; that at the maturity of the said notes the same were 
presented for payment at the said bank, but payment thereof was 
refused, the notes dishonored and protested, and that notice of said, 
dishonor and protest was duly given to both the maker and en- 
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dorsers thereof ; that the amount of both of said notes being the 
sum of twenty-three thousand eight hundred and fifty dollars 
($28,850), together with interest on said amount, at the rate of 6 per 
centum per annum, from the 20th day of June, 1898, and the fur- 
ther sum of four dollars and forty-six cents ($4.46), costs of protest, 
notices, postage, and stamps upon the said two notes, are justly due 
to the said The Commercial National Bank of Chicago, the plaintiff, 
as aforesaid, by the said defendant, as aforesaid, Consumers’ Brew- 
ing Company, exclusive of all set-offs and just grounds of defence, 
and that the said The Commercial National Bank of Chicago, plain- 
tiff to the said declaration, has a just right to recover the same from 
the said Consumers* Brewing Company, defendant to the said dec- 
laration; that the said Consumers’ Brewing Company, defendant, 
as aforesaid, is a non-resident of the District of Columbia, and is a 
body corporate under and by virtue of the laws of the State of Vir- 
ginia, and is engaged in the business of manufacturing and selling 
lager beer in the said State of Virginia, and that it also sells said 
beer in and has an ageut in the District of Columbia; that the 
above-mentioned facts are the grounds upon which the affiant bases 
this affidavit, and that upon said grounds the plaintiff to the said 
declaration, The Commercial National Bank of Chicago, has 
18 a just right to recover against the defendant, Consumers’ 
Brewing Company, what the plaintiff claims in the said 
declaration. 

JOSEPH T. TALBERT. 


Subscribed and sworn to before me this 20th dav of Julv, A. D. 
1899. 


THOS. F. THORNE, 

[seal.] Notary Public, Cook County, Illinois. 


State op Illinois, I 

Cook County , ) ss * ' • 

I, Philip Knopf, county clerk and clerk of the county court of 
Cook county, the same being a court of record, do hereby certify 
that Thos. F. Thorne, whose name is subscribed to the annexed jurat, 
was at the time of signing the same a notary public in Cook county, 
duly commissioned, sworn, and acting as such and authorized to 
administer oaths; that I am well acquainted with the handwriting 
of said notary aud verily believe that the signature to the said jurat 
is genuine. 

In testimony whereof I have hereunto set mv hand and affixed 
the seal of said court, at the city of Chicago, iu the said county, this 
20th day of July, 1899. 

[seal.] PHILIP KNOPF, Clerk 

(Stamp.) 
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County oe Cook, 1 
State of Illinois , j 

Frank A. Hecht, having been first duly sworn according 

14 to law, deposes and says : 

That the Commercial National Bank of Chicago is a body 
corporate incorporated under the laws of the United States, and 
that it has its principal place of business in the city of Chicago, 
State of Illinois; that its corporate name is the Commercial Na- 
tional Bank of Chicago ; that Joseph T. Talbert is the cashier of the 
said The Commercial National Bank of Chicago, and that as such 
he has personal knowledge of the matters stated in his affidavit 
hereto annexed, which this affiant has read, and the contents of 
which he hereby declares to be true; that the Consumers’ Brewing 
Company is a body corporate underand by virtue of the laws of the 
State of ’Virginia ; that its principal place of business is in the said 
State of Virginia, but that it does business in and has an agent in 
the District of Columbia; that its corporate name is Consumers’ 
Brewing Company ; that the said The Commercial National Bank 
of Chicago is plaintiff to the declaration hereto annexed, and that 
the said Consumers’ Brewing Company is defendant to the said 
declaration, which declaration and the particulars of demand at- 
tached thereto are hereby referred to and expressly made a part 
hereof ; that affiant is a member of the firm of Chas. Kaestner & Co., 
aud that the said firm was and is composed of himself and Charles 
Kaestner; that on the 20th day of June, 1898, the said Consumers’ 
Brewing Company made its promissory note dated Washington, 
D. C., June 20th, 1898, executed and subscribed for it by William 
McGuire, who was then aud there its president, and by James Rich- 
ardson, who was then and there its treasurer, in the manner fol- 
lowing — that is to say, the Consumers’ Brewing. Co., by Wm. Mc- 
Guire, pres., by Jas. Richardson, treas.,and therein promised 

15 to pay to the order of Chas. Kaestner & Co., a firm composed 
as aforesaid, the sum of twenty-one thousand eight hundred 

and fifty dollars ($21,850) on or before one year after date, with in- 
terest thereon from date, at the rate of 6 per centum per annum, 
until paid ; that the said note is the ground and cause of action set 
forth in the first count of the said declaration, and also in the par- 
ticulars of demand aforesaid ; that on the 20th day of June, 1898, 
at the same place, the said Consumers’ Brewiug Company made an- 
other promissory note, executed and subscribed for it by the said 
McGuire and Richardson, in the same manner and style as herein- 
before set forth with respect to the said first note, wherein and 
whereby it promised to pay to the order of the affiant, by the name 
of F. A. Hecht, the sum of two thousand dollars ($2,000) on or be- 
fore one year after date, with interest, at the rate of 6 per centum 
per annum, until paid; that the said note is the grouud and cause 
of action described in the second count of said declaration and also 
set forth in the said particulars of demand ; that both of the said 
notes were respectively delivered to the respective payees named 
therein ; that at the time of making the said notes the above-named 
2— 1006a 
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William McGuire was president and the above-named James Rich- 
ardson was treasurer of the said Consumers’ Brewing Company; 
that both of said promissory notes were endorsed to the said The 
Commercial Natioual Bank of Chicago before the maturity thereof 
and without notice of any defence thereto, the one first mentioned 
being endorsed by the above-mentioned partners, constituting the 
firm of Chas. Kaestner & Co., by the name of Chas. Kaestner Co., the i 
second above-mentioned note by the affiant, the payee therein, 
by the name of F. A. Hecht ; that the consideration in 

16 each case was money equal to the face value of each of the 
said notes which was loaned by the said The Commercial 

National Bank of Chicago to the said firm of Chas. Kaestner & Co. 
on the credit of the said notes; that the said The Commercial Na- 
tional Bank of Chicago is the holder of the said notes; that the said 
notes were made payable at the Riggs National Bank of Washing- 
ton, D. C. ; that at their maturity the same were presented for pay- 
ment at said bank, but were dishonored and protested, and notice 
of dishonor was duly sent to the maker and endorsers of said notes; 
that the said notes have not been paid, and that the said The Com- 
mercial National Bank of Chicago has a just right to recover against 
the said Consumers’ Brewing Company the amount of the above- 
mentioned notes, to wit, twenty-three thousand eight hundred and • 
fifty dollars ($23,850), with interest thereon, at the rate of 6 per 
centum per annum, from the 20th day of June, 1898, and the fur- 
ther sum of four dollars and forty-six cents ($4.46), costs of protest, 
notices, postage, and stamps upon the said two notes; that the said 
Consumers’ Brewing Company is a non-resident of the District of 
Columbia, and is a corporation duly incorporated under the laws 
of the State of Virginia, and is engaged in the business of manu- 
facturing and selling lager beer in the said State of Virginia; 
that it also sells the said beer in the District of Columbia, and 
has an agent in said District; and, further, the affiant says that 
at the time of the making of the above-mentioned promissory 
notes the said James Richardson and the said William McGuire 
were both members of the board of directors of the said Consumers’. 
Brewing Company ; that all of the members of the said board of 
directors were fully cognizant of the making of the said 

17 notes; that the above-mentioned facts are the grounds upon 
which the affiant bases this affidavit, and that upon said 

grounds the plaintiff to the said declaration, The Commercial Na- 
tional Bank of Chicago, has a just right to recover against the de- 
fendant, Consumers’ Brewing Company, to said declaration what 
the plaintiff claims in the said declaration. 

FRANK A. HECHT. 


Subscribed and sw r orn to before me this twentieth day of July, 
A. D. 1899. J 


[seal.] 


THOS. F. THORNE, 
Notary Public , Cook Co., Ills. 
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State of Illinois, \ 

Cook County , j ss ' 

I, Philip Knopf, county clerk and clerk of the county court of 
Cook county, the same being a court of record, do hereby certify 
that Thos. F. Thorne, whose name is subscribed to the annexed 
jurat, was at the time of signing the same a notary public in Cook 
county, dufy commissioned, sworn, and acting as such and author- 
ized to administer oaths ; that I am well acquainted with the hand- 
writing of said notary and verily believe that the signature to the 
said jurat is genuine. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Chicago, in the said county, this 
20th dav of Julv, 1899. 

[seal.] ' PHILIP KNOPF, Clerk. 

(Stamp.) 



Pleas to Second Count and Affidavit. 
Filed Sep. 5, 1899. 


In the Supreme Court of the District of Columbia. 


The Commercial National Bank of Chi- 
cago, a Body Corporate, Plaintiff, 

vs. 

Consumers’ Brewing Company, a Body 
Corporate, Defendant. 


} At Law. 


No. 43247. 


For plea to the second count of plaintiff’s declaration, defendant 
says : 

1. That it did not promise as in said count alleged. 

2. That it was never indebted as in said count alleged. 

3. And for further plea to the said second count defendant says 
that the execution and delivery by the defendant of the promissory 
note declared upon in the said second count was procured by fraud 
practiced by the payees therein named, and that the plaintiff ever 
had notice thereof. 

4. And for further plea to the said second count, defendant says 
that prior to the 20th day of June, 1898, Charles Kaestner and 
Frank A. Heclit, partners, trading as Charles Kaestner and Co., of 
Chicago, Illinois, became and were the owners of two hundred and 
fifty (250) shares of the capital stock of the defendant corporation, 
being the same shares of stock enumerated and described in the 
plaintiff’s declaration, of the par value of twenty-five thousand 
dollars ($25,000.00); that prior to the said 20th day of June, 1898, 
the said firm of Charles Kaestner and Co., as aforesaid, was 

largely indebted to the plaintiff, The Commercial National 
19 Bank of Chicago, for money borrowed by the said firm, and 
as security for the same had deposited as collateral with the 
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plaintiff the aforesaid two hundred and fifty (250) shares of the 
capital stock of the defendant corporation, and the certificates 
therefor as in the plaintiff’s declaration enumerated and described ; 
that prior, to the said 20th day of June, 1898, Frank A. Hecht, 
partner of the firm of Charles Kaestner and Co. as aforesaid, came 
to the city of Washington, District of Columbia, and offered to sell 
and solicited the defendant to purchase the aforesaid two hundred 
and fifty (250) shares of the capital stock of the defendant corpora- 
tion, falsely representing to the defendant that the said firm of 
Charles Kaestner and Co. were in possession of the said shares, 
knowing the same to be false, and with the intention to deceive and 
defraud the defendant hereto; that at the said time the defendant 
corporation did not desire to purchase the said shares of stock, but 
was desirous to borrow the sum of one hundred and twenty-five 
thousand dollars (125,000.00) upon the security of its corporate 
property, and the said Frank A. Hecht, for and on behalf of the afore- 
said firm of Charles Kaestner and Co., undertook and agreed and 
promised to engrave and print the bonds of the defendant corpora- 
tion for the amount of one hundred and fifty thousand dollars 
($150,000.00) at the expense of his said firm of Charles Kaestner and 
Co., and by and through the assistance of one James H. Eckels, the 
president of the plaintiff corporation, to sell and dispose of 
the said one hundred and fifty thousand dollars (150,000.00) worth 
of bonds, at their face value, and deliver the proceeds thereof 
to the defendant within a period of thirty days from the 
said twentieth day of June, 1898; that the defendant 
20 then and there agreed with the said firm of Charles 
Kaestner and Co., by and through the said Frank A. 
Hecht, that should the said firm succeed within the period of thirty 
days from the said twentieth day of June, 1898, in accordance with 
all and several the conditions and limitations of its aforesaid agree- 
ment, in selling and disposing of the aforesaid one hundred and 
fifty thousand dollars ($150,000.00) worth of the bonds of the de- 
fendant, corporation, that then, and in such event only, certain 
promissory notes, of which the note declared upon in the plaintiff’s 
declaration is one, which were executed by the defendant corpora- 
tion, and given into the custody and possession of the aforesaid 
Frank A. Hecht for and ou behalf of the firm of Charles Kaestner 
and Co., should become payable, in accordance with their terms, 
out of the proceeds of the aforesaid of the aforesaid loan; that the 
said firm of Charles Kaestner and Co., by aud through the said 
Hecht, then and there agreed that upon the payment of the said 
notes out of the proceeds of the loan, as aforesaid, to assign, transfer, 
and deliver to the defendant the aforesaid two hundred and fifty 

• V 

shares of the capital stock of the defendant; that the plaintiff, The 
Commercial National Bank of Chicago, Illinois, had full knowledge 
and notice of the aforesaid agreements and of the manner in which 
the defendant parted custody with the said notes and the event and 
manner in which the same were payable from the firm of Charles 
Kaestner and Co., aud accepted the note in the said second count sued 
upon with full knowledge and information thereof ; that the said 
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firm of Charles Kaestner and Co. in no respect fulfilled their agree- 
ments, as before stated, in that they did not engrave and print the 
said bonds nor sell and dispose of the same or any bonds 

21 of the defendant -corporation with the aid and assistance of 
the said Eckels or the plaintiff corporation or any other per- 
sons or corporations, nor have they assigned, transferred, or deliv- 
ered to the defendant the aforesaid two hundred and fifty (250) 
shares of the capital stock of the defendant corporation, and that 
at the time the plaintiff, The Commercial National Bank of Chicago, 
Illinois, came into possession of the said notes or became the owners 
thereof it had full knowledge and notice of the failure of the said 
firm of Kaestner and Co. and the said Frank A. Hecht to fulfill its 
and his aforesaid agreements, and with full knowledge and notice 
that the same was not a valid and binding obligation of the defend- 
ant, and with full knowledge and notice, that the same was not 
negotiable under the terms and conditions of the said agreements, 
and the defendant denies that the said plaintiff became and was a 
holder of the said note declared upon in the said second count for 
value before maturity and without notice of the foregoing de- 
fenses. 

5. And for a further plea to the second count of the plaintiff’s 
declaration the defendant says that the consideration for the mak- 
ing of the note described in the second count thereof wholly failed, 
and that the plaintiff did not become the holder thereof for a val- 
uable consideration and in good faith. 

6. And for a further plea the defendant says, that the considera- 
tion for the execution of the note declared upon in the second count 
of the plaintiff’s declaration was a certain agreement entered into 

bv and between the defendant and Charles Kaestner and Frank A. 
•/ 

Hecht, copartners, trading as Charles Kaestner and Co., and that 
the said agreement was ever wholly unperformed by the said 

22 Charles Kaestner and Co., and that the plaintiff had notice 
thereof at and prior to the delivery to the plaintiff of said 

note, and that the consideration for the execution of said note has 
wholly failed. 

7. And for a further plea to the second count of the plaintiff’s 
declaration defendant says that it is a corporation duly incorporated 
under the laws of the State of Virginia ; that some time prior to the 
twentieth day of June, 1898, Charles Kaestner and Frank A. Hecht, 
copartners, trading under the firm name of Charles Kaestner and 
Co., became and were the owners and holders of two hundred and 
fifty (250) shares of the capital stock of the defendant corporation of 
the face value of twenty-five thousand dollars ($25,000.00); which 
said shares have ever since then continued to stand on the books of 
the defendant corporation in the name of Charles Kaestner aud Co., 
and are the same shares of stock mentioned in the plaintiff’s decla- 
ration, and include the twenty (20) shares mentioned in the second 
count thereof; that on or prior to the 20th day of June, 1898, the 
said firm of Charles Kaestner and Co. and the said Frank A. Hecht 
were largely indebted to the plaintiff, to wit, in the sum of twenty- 
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five thousand dollars ($25,000.00), and the plaintiff then held and 
from thence has ever since continued to hold the said two hundred 
and fifty (250) shares as collateral security for the said indebted- 
ness; that ou, to wit, the 20th day of June, 1898, the said firm of 
Charles Kaestner and Co. entered into a certain agreement with 
the defendant to engrave and print the bonds of the defendant 
corporation for the amount of one hundred and fifty thousand 
dollars ($150,000.00), at the expense of the said firm, and by 
aud through the aid aud assistance of one James H. Eckels, the 
president of the plaintiff corporation, and by and through 
28 the aid and assistance of the plaintiff, The Commercial Na- 
tional Bank of Chicago, Illinois, to sell and dispose of the 
said one hundred and fifty thousand dollars’ ($150,000.00) worth of 
bonds at their face value, and deliver to the defendant, within the 
period of thirty days from the said 20th day of June, 1898, the pro- 
ceeds of said sale; that the defendant then and there agreed with 
the firm of Charles Kaestner and Co. that should the said firm succeed 
within the period of thirty days from the 20th day of June, 1898, in 
accordance with all and several the conditions and limitations of 
its aforesaid agreement, in selling and disposing of the aforesaid 
bonds, that then and in such event only certain promissory notes, 
aggregating the sum of twenty-six thousand four hundred and fifty 
dollars ($26,450.00), of which the note declared upon in the second 
count of the plaintiff’s declaration was one, which were executed 
by the defendant corporation aud given iuto the custody and posses- 
sion of the aforesaid Frank A. Hecht for and on behalf of the firm 
of Charles Kaestner and Co., should be payable, in accordance with 
their terras, out of the proceeds of the said issue of bonds aud in 
said manner only; that the said firm of Charles Kaestner and Co. 
then aud there agreed that upon the payment of the said notes out 
of the proceeds of the said loan, as aforesaid, to assign, transfer, 
and deliver to the defendant the aforesaid two hundred and fifty 
(250) shares of the capital stock of the defendant corporation ; that 
the defendant was ever ready and willing during the said period 
of thirty days to perform all and singular the terms and condi- 
tions of its said agreement, but the said diaries Kaestner and Co. 
never printed and engraved the said bonds, uever sold or disposed 
of the same, never delivered the proceeds of such loan to the 
24 defendant, nor delivered nor offered to deliver the said two 
hundred and fifty (250) shares or any part thereof to the de- 
fendant, and have wholly failed and neglected to keep and perform 
said agreement on their part to be kept and performed ; that the 
note sued upon in the second count of the plaintiff’s declaration is 
one of the notes so made and given into the custody of the said 
Frank A. Hecht, and is subject to all and singular the terms and 
conditions of the said agreement, and that the plaintiff had due 
notice thereof and of said agreement at and prior to the delivery of 
the said note to the plaintiff, and that there was no other and fur- 
ther consideration for the endorsement aud delivery of the said 
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note to the plaintiff than the indebtedness of the said firm of Charles 
Kaestner and Co. to the plaintiff, as aforesaid. 

L. A. BAILEY, 

A. A. LIPSCOMB, 

J. W. WHEATLEY, 
Attorneys for Defendant. 

District of Columbia, ss : 

I, Edward L. Jordan, do solemnly swear that I am the president 
and general manager of Consumers’ Brewing Company, the defend- 
ant in the above-entitled cause of action at law, No. 43247, now 
pending in the supreme court of the District of Columbia, and 
wherein The Commercial National Bank of Chicago, a corpora- 
tion, is the plaintiff; that on aud prior to June 20th, 1898, 
and until November, 1898, I was secretary and general man- 
ager of said defendant, and thereafter I was its president 
and general manager ; that I have authority from said de- 
fendant corporation to make and do make this affidavit of 
defense and all and singular the statements herein con- . 

25 tained oil behalf of the said defendant corporation ; that 
the facts set forth herein and in the foregoing pleas hereto 

attached constitute the said defendant’s defense and the grounds of 
the said defendant’s defense to said action ; that I have read the said 
pleas aud know the contents thereof, aud the facts therein stated are 
true, and I adopt the said pleas which are here referred to and 
hereto attached as a part of this affidavit; that I deny, and the said 
defendant corporation denies, the right of the plaiutiff to the whole 
or any part of its claim set forth in its declaration in said action; 
that on or some time prior to June 20th, 1898, Charles Kaestner and 
Frank A. Hecht, copartners, trading under the firm name of Charles 
Kaestner aud Co., were the holders of certain shares of the capital 
stock of the said defendant corporation, the same being two hun- 
dred and fifty shares, and being the same shares mentioned in the 
said declaration aud of the face value of twenty-five thousand dol- 
lars ($25,000.00), and the said Charles Kaestner and Co. desiring to 
sell the same, aud knowing the defendant desired to obtain one hun- 
dred and twenty-five thousand dollars ($125,000.00) by way of a 
loan, to be secured by mortgage of its property in Virginia, repre- 
sented to the defendant that they, the said Charles Kaestner and 
Co., could and would obtain for the defendant, within thirty days 
from the said date, a loan in the sum of one hundred and fifty 
thousand dollars, provided that the defendant would purchase 
the said two hundred and fifty shares of stock, and that there- 
after, oil the said' date, at the solicitation of the said Charles 
Kaestner aud Co., the defendant entered into an agreement with 
the said firm, whereby the said firm undertook and agreed to en- 
grave and print bonds of the Consumers’ Brewing Co. to the 

26 amount of one hundred and fifty thousand dollars and to sell 
aud dispose of the same through the aid and assistance of 

one James H. Eckels, the president of the Commercial national 
bank, aud of the plaintiff, The Commercial National Bank of. 
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Chicago, within the period of thirty days from the aforesaid date; 
that the said firm of Charles Kaestner and Co., by and through the 
said Hecht, further agreed to transfer, assign, and deliver the afore- 
said two hundred and fifty shares of the capital stock of the de- 
fendant company upon the payment of certain promissory notes 
aggregating the sum of tweutv-six thousand four hundred and 
fifty dollars, of which the note sued upon in the second count of the 
plaintiff's declaration was oue, which said note and all of which 
notes were executed on the said 20th day of June, 1898, and given 
into the custody and control of the said Frank A. Hecht for and on 
behalf of the said Charles Kaestner and Co., with the understanding 
and agreement that the same should not be valid and binding ob- 
ligations of the defendant save and except upon full and complete 
compliance on the part of the said firm of Kaestner and Co. with 
all and singular the terms and conditions and limitations of the 
agreement hereinbefore set forth, and to be paid only out of the 
proceeds of the loan so contracted to be obtained for defendant by 
the said Charles Kaestner and Co.; that the defendant during the 
said period of thirty days was ever ready and willing to perform 
each and every of its agreements and obligations under the said 
contract; but the said Charles Kaestner and Co. never obtained 
the said loan, never priuted and engraved the said bonds, nor 
sold nor disposed of the same or any of them either through 
the aid and assistance of the said James H. Eckels, 
27 president of the said plaintiff bank, or the said plaintiff 
bank or . any other person or corporation, nor has any 
money purporting to be the proceeds of any such sale of bonds 
ever been delivered to the defendant by the said Charles Kaestner 
or any person on their behalf, but the said Charles Kaestner and 
Co. have wholly neglected and failed to keep and perform said 
agreement on their part to be kept and performed ; that the note 
described and referred to in the second count of the plaintiff’s decla- 
ration was placed in the custody of the said Frank A. Hecht, as 
aforesaid, and is subject to all and singular the terms and conditions 
of the aforesaid agreement; that I am informed and believe, and 
the defendant expects to prove at the trial of this cause, that the 
plaintiff had due notice of the said agreement and the manner in 
which the defendant parted with the custody of the said notes and 
of the note in said second count alleged, at and prior to it, the plain- 
tiff, coming into possession of the said note ; that I am informed and 
believe, and the defendant expects to prove at the trial of this cause, 
that at and prior to the execution of the aforesaid notes and the 
note sued on in said second count the said Charles Kaestner and 
Co. and the said Frank A. Hecht were largely indebted to the plain- 
tiff, to wit, in the sum of twenty-five thousand dollars, and the plain- 
tiff then held and has ever since continued to hold the aforesaid two 
hundred and fifty shares of the capital stock of the defendant cor- 
poration as collateral security for the said indebtedness, which said 
indebtedness was the sole consideration for the delivery of the said 
note in the second count sued on, and the other notes, to the plain- 
tiff; that I am informed and believe, and the defendant expects to 
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prove at the trial of this cause, that at the time when the 
28 agreement was entered into between the defendant and Charles 
Kaestner and Co. the said Charles Kaestner and Co. well 
knew they could not sell the said bonds and obtain the said money 
and perform their said agreement according to the terms and condi- 
tions and limitations thereof, but that they obtained the execution 
of the said notes and obtained custody and possession of the same 
with intent to deceive and defraud the defendant, of which intent 
the plaintiff had notice prior to coming into possession of the said 
notes and the said note declared on ; that at the trial of this cause 
the defendant expects to prove all and singular the matters of de- 
fense set forth herein and in the pleas aforesaid, and particularly, 
among other things, that the plaintiff came into possession of the 
note in the second count declared upon, with full knowledge on the 
part of the plaintiff that the consideration for the said note wholly 
failed, as aforesaid, and that payment of the said note was to be 
made out of the proceeds of the said sale of bonds, as aforesaid, and 
not otherwise, all of which was known to the plaintiff, and that the 
plaintiff never became the holder of the said note for value and in 
good faith, and the defendant denies the right of the plaintiff to 
recover the whole or any part of the sum claimed in the said decla- 
ration. 

EDWARD L. JORDAN. 


Subscribed and sworn to before me this 5th dav of September, 
A. D. 1899. 


J. R. YOUNG, Clerk, 

By W. E. WILLIAMS, Ass’t CVk. 


L. A. BAILEY, 

A. A. LIPSCOMB, 

J. W. WHEATLEY, 

Attfys for DefH. 


29 Demurrer to First Count of Declaration. 

Filed Sep. 5, 1899. 

In the Supreme Court of the District of Columbia. 


The Commercial National Bank of Chi-^ 
cago, a Body Corporate, Plaintiff, 

vs. V At Law. 


Consumers’ Brewing Company, a Body 
Corporate, Defendant. 


No. 43247. 


The defendant says that the first count of the plaintiff’s declara- 
tion is bad in substance. 

A. A. LIPSCOMB, 

LORENZO A. BAILEY, 

J. WALTER WHEATLEY, 

Attorneys for Defendant. 


3— 1006a 


is 
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Mem.' — One of the matters of law intended to be argued to the 
court in support of the foregoing demurrer is that the paper-writing 
set forth and sued on in the said first count of the plaintiff’s decla- 
ration is not a negotiable note, and is insufficient to sustain an ac- 
tion thereon in the name of the plaintiff endorsee. 

A. A. LIPSCOMB, 


Attfy for Deft. 


30 Motion to Strike out Third Count of Declaration. 


Filed Sep. 5, 1899. 

In the Supreme Court of the District of Columbia. 


The Commercial National Bank of Chi- 
cago, a Body Corporate, Plaintiff, 

vs. 

Consumers’ Brewing Company, a Body 
Corporate, Defendant, 


At Law. 


No. 43247. 


Now comes the defendant, by his attorneys, and moves the court 
to strike from the files of the court the plaintiff’- third count, upon 
the ground that the said count is surplusage, as the filing of a bill 
of particulars confines the plaintiff to his first and second counts, 
and upon the further ground that the plaintiff cannot recover on 
the 3rd or common counts, as no privity of contract exists between 
the maker of the notes sued upon and the endorsee plaintiff, and 
upon the further ground of a misjoinder of counts, inasmuch as the 
plaintiff’s case is limited to the case*stated in the first and second 
counts of his said declaration and his bill of particulars thereto 
appended. 

L. A. BAILEY, 

A. A. LIPSCOMB, 

J. W. WHEATLEY, 
Attorneys for Defendant. 


.31 Additional Plea and Affidavit. 

Filed Oct. 2, 1899. 

In the Supreme Court of the District of Columbia. 

The Commercial National Bank of! 

Cl “® ag0 t At Law. No. 43247. 

Consumers’ Brewing Company. ) 

8. And, for a further plea to the second count of the plaintiff’s 
declaration, the defendant says it is a corporation duly incorporated 
under the laws of the State of Virginia; that some time prior to 
June 20, 1898, Charles Kaestner and Frank A. Hecht, copartners, 
trading under the firm name of Chas. Kaestner & Co., became and 
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were the owners and holders of two hundred and fifty shares of the 
capital stock of said defendant corporation of the face value of 
tweuty-five thousand dollars, which said shares have ever since 
then continued to stand on the books of said corporation in the 
name of Chas. Kaestner & Co., and are the same shares of stock 
mentioned in the plaintiff’s declaration, and include the twenty 
shares mentioned in the said second count; that on and prior to 
June 20, 1898, the said Chas. Kaestner & Co., who theu resided and 
had their office in Chicago, and have and theu had an account with 
the plaintiff bank, were largely indebted to the plaiutiff, to wit, in 
the sum of twenty-five thousand dollars, and the plaiutiff then held, 
but without the defendant’s knowledge, and ever since then con- 
tinued to hold, said 250 shares as collateral security for said in- 
debtedness; that on June 20, 1898, the said Hecht, acting for and 
on behalf of said copartners, came to the city of Washington, 

32 in the District of Columbia, and offered to sell said 250 shares 
to the defendant and to take the promissory notes of the de- 
fendant in payment therefor, which said offer the defendant refused ; 
that thereupon, after said refusal, and knowing that the defendant 
desired to obtain the sum of $125,000 as a loan, the said Hecht, 
acting for and on behalf of said copartners, and artfully contriving 
and designing to obtain the notes and money of the defendant with- 
out anv consideration therefor and with intent to deceive and de- 

V 

fraud the defendant, falsely represented to the defendant that the 
said copartners, with the assistance of the plaintiff and of one 
Eckels, who was then the president of the plaintiff bank, could 
and would obtain a loan in the sum of $150,000 for the defendant 
within 30 days thereafter, if the defendant would purchase said 250 
shares and pay for the same out of said $150,000, whereas in truth 
the said Hecht never intended to obtain and kuew he could not 
obtain said loau for the defendant ; that thereupon then and there 
the defendant, relying upon said representations and believing the 
same to be true, paid to the said Chas. Kaestner & Co. the sum of 
$600, and agreed with said Chas. Kaestner & Co. to pay to said 
Chas. Kaestner & Co. the further sum of $26,450 out of the loan to 
be obtained by said Chas. Kaestner & Co., and as evidence thereof 
made and placed in the hands of said Hecht for said copartners 
four certain instruments in writing in the form of promissory notes 
for divers sums of money, amounting in the aggregate to the 
sum of $26,450, oue of which said instruments in writing is 
the alleged promissory note for the sum of $2,000, mentioned 
and declared upon in said second count, and in consideration 
thereof the said Chas. Kaestner & Co., bv said Hecht, then and 
there agreed with the defendant to obtain for the de- 

33 fendant the said loan in the sum of $150,000, and deliver 
said sum to the defendant within 30 days thereafter, and to 

hold and retain said instruments in writing in their, the said co- 
partners’, possession, and not to negotiate or transfer' the same, or 
anv of them, until after said loan should have been obtained and 
said sum of $150,000 should have been delivered to the defendant, 
and that after and not before the delivery of said $150,000 to the 
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defendant, and conditioned upon said delivery, the said instru- 
ments in writing should be and became evidences of indebtedness, 
and that thereafter, upon the pa 3 'ment by the defendant of the sev- 
eral sums of money mentioned in said instruments in writing, ac- 
cording to the terms thereof, the said Chas. Kaestuer & Co. would 
transfer and deliver said 250 shares to the defendant, and it was 
understood and agreed by and between the said Chas. Kaestner & 
Co. and the defendant, at and prior to the time when the said in- 
struments in writing were made and placed in the hands of said 
Heeht, as aforesaid, that the said instruments in writing would not 
be valid or have any force or effect as promissory notes or evidences 
of indebtedness until after said loan should have been obtained by 
said Chas. Kaestner & Co., and after said sum of $150,000 should 
have been delivered to the defendant, as aforesaid, and that if the 
said Chas. Kaestner & Co. should fail within said 30 days to ob- 
tain said loan and to deliver said sum of $150,000 to the defend- 
ant, then and in that event the said instruments in writing 
and each of them would be wholly void and would be can- 
celled and surrendered by said copartners to the defendant, 
and that said copartners would return said sum of $600 to 
the defendant, and would retain said 250 shares ; that the 
said Chas. Kaestner & Co. never obtained and never in- 

34 tended to obtain said loan for the defendant, and have never 
delivered, nor offered to deliver, and never intended to de- 
liver said sum of $150,000, or any part thereof, to the defendant, 
and have neither delivered nor offered to deliver said 250 shares, or 
any part thereof, to the defendant, and have wholly failed and 
neglected to keep and perform said agreement on their part to be 
performed, although they ever well knew, and the fact is, that the 
defendant was ever ready, able, and willing to keep and perform 
all and singular the terms and conditions of said agreement on its 
part to. be performed ; that at some time after the said instruments 
in writing were placed in the hands of said Hecht, as aforesaid, the 
said copartners, or said Hecht for said copartners, with the intent 
further to deceive and defraud the defendant, wrongfully and fraud- 
ulently endorsed said instruments in writing aud placed the same 
in the possession of the plaintiff; that by reason of the premises 
the defendant has been injured and sustained damage in a sum not 
less than $50,000; that at and prior to the time when the said in- 
struments in writing were so placed in the possession of the plaintiff, 
as aforesaid, the plaintiff aud its officers and agents well knew all 
and singular the matters and things hereinbefore stated, and also 
knew that the said instruments in writing were not valid promis- 
sory notes and were not negotiable as such, but were without con- 
sideration and were fraudulently obtained and endorsed, as aforesaid ; 
that the instrument in writing mentioned in said second count, and 
therein declared upon as a promissory note for $2,000, is one of the 
instruments in writing so obtained from the defendant, as aforesaid, 

and is and ever was subject to all and singular the terms 

35 and conditions of the said agreement, and was obtained from 
the defendant and transferred to the plaintiff by fraud and 
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without consideration, and that the plaintiff ever had due notice 
thereof. 


District of Columbia, ss: 


LORENZO A. BAILEY, 

A. A. LIPSCOMB, 

Att’ys for Deft. 


I, Edward L. Jordan, so solemnly swear that I am the president 
and general manager of Consumers’ Brewing Company, the de- 
fendant in the above-entitled cause or action at law, No. 43247, now- 
pending in the supreme court of the District of Columbia, and 
wherein The Commercial National Bank of Chicago is plaintiff; that 
I have authority from said defendant to make, and do make, this 
affidavit of defense and all and singular the statements herein con- 
tained on behalf of said defendant; that the facts set forth herein 
and in the foregoing plea hereto attached, and in the other pleas 
and other affidavit of defense heretofore filed in said action, consti- 
tute the said defendant’s defense and the grounds of said defendant’s 
defense in said action ; that I have read all said pleas and said affi- 
davit heretofore filed herein and know the contents thereof, and 
that the facts therein stated are true, as I verily believe, and I adopt 
said pleas and each of them, and also said affidavit heretofore filed 
as part of this affidavit, all which are here referred to; that at the 
trial of said action the defendant expects to prove all and singular 
the matters of defense set forth herein and in said other affidavit 
and in all said pleas; and the defendant denies the right of the 
plaintiff to recover the whole or any part of the sum claimed in said 
declaration. 

EDWARD L. JORDAN. 


36 


Subscribed and sworn to before me this 2d day of October, 
A. D. 1899. 


[seal.] 


M. C. HOOKER, 

Notary Public. 


Motion for Judgment on Second Count under 73rd Rule of Court. 

Filed Oct. 2, 1899. 


In the Supreme Court of the District of Columbia. 


The Commercial National Bank of Chi-"] 
cago, a Body Corporate, Plaintiff, j 

vs. } At Law. 

Consumers’ Brewing Company, a Body Cor- 
porate, Defendant. 


No. 43247. 


The plaintiff moves the court for judgment on the second count 
of its declaration in the above-entitled cause against the defendant 
under the seven ty-third rule of court. 

R. ROSS PERRY and SON, 

Attorneys for Plaintiff. 
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37 Supreme Court of the District of Columbia. 


Wednesday, November 22, 1899. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 

* * * * * * 


The Commercial National Bank of Chi- 

cago, PM, 

vs. 

Consumers’ Brewing Co., Def ’t. 


1 

j 


At Law. 


No. 43247. 


Upon hearing the demurrer of the defendant to the first count of 
the declaration and the motion of the plaintiff for judgment, it is 
considered that said demurrer be, and the same hereby is, sustained, 
and that said motion be, and the same hereby is, overruled. 

Appeal to Court of Appeals noted upon the sustaining of said de- 
murrer. 


Supreme Court of the District of Columbia. 

Tuesday, November 28, 1899. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 

1# WU «£f J/ ^ 

^ ^ 

The Commercial National Bank of Chi-^ 
cago, a Body Corporate, PM, | 

vs. }► At Law. No. 43247. 

Consumers’ Brewing Company, a Body Cor- 
porate, Def’t. 

It appearing to the court that a demurrer was sustained 
38 as to the first count of the declaration, and the plaintiff elect- 
ing to stand upon said count, judgment on the demurrer is 
ordered. Therefore it is considered that the plaintiff take nothing 
by its suit contained in the first count of its declaration, and that 
the defendant go thereof without day as to said count. 

Appeal noted by the plaintiff to the Court of Appeals. 

Memorandum. 

December 4, 1899. — $50.00 deposited by plaintiff in lieu of appeal 
bond by leave of court. 
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Joinder of Issue upon 1st and 2nd Pleas to 2nd Count. 

Filed Dec. 6, 1899. 

In the Supreme Court of the District of Columbia. 


The Commercial National Bank of 

Chicago 

vs. 

The Consumers’ Brewing Company. 


At Law. No. 43247. 
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The plaintiff joins issue upon the first and second pleas of 
the defendant to the second count of the plaintiff’s declara- 
tion. 

R. ROSS PERRY and SON, 

Attorneys for Plaintiff. 


Replication to 3rd, 4 th, 6th , 7th , & 8th Pleas to Second Count of Decla- 
ration. 


Filed Dec. 6,1899. 

In the Supreme Court of the District of Columbia. 

The Commercial National Bank of Chicago 

vs. 

The Consumers’ Brewing Company. 

1. For replication to the defendant’s third plea to the second count 
of the plaintiff’s declaration the plaintiff says that it did not have 
notice in manner and form as in the said plea is averred. 

2. And for a replication to the fourth plea of the defendant to the 
second count of the plaintiffs declaration the plaintiff says that it 
did not have notice in manner and * form as in the said plea is 
averred. 

3. And for a replication to the sixth plea of the defendant to the 
said second count of the plaintiff’s declaration the plaintiff says 
that it did not have notice in manner and form as in the said plea 
is averred. 

4. And for a replication to the seventh plea of the defendant to 

the said second count of the plaintiffs declaration the plaintiff 
40 says that it did not have notice in manner and form as in the 
said plea is averred. 

5. And for a replication to the eighth plea of the defendant to 
the said second count of the plaintiff ’s declaration the plaintiff says 
that it did not have notice in manner and form as in the said plea 
is averred. 

R. ROSS PERRY and SON, 

Att’ys for Deft 


At Law. No. 
! 43247. 
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Motion to Strike Out 5th Plea to 2nd Count. 

Filed Dec. 6, 1899. 

In the Supreme Court of the District of Columbia. 

The Commercial National Bank of^| 

Chica g° l At Law. No. 43247. 

VS. I 

[The Consumers’ Brewing Company. J 

And now comes the plaintiff, by R. Ross Perry & Son, its attor- 
neys, and moves the court to strike out the defendant’s fifth plea to 
the second count of the plaintiff’s declaration for the following 
reasons: 

First. Because in so far as the said plea charges a failure of con- 
sideration it amounts to the general issue. 

Second. Because it is double in that it charges in an indirect way 
that the plaintiff did not become the holder of the note mentioned 
in the said count for a valuable consideration and in good faith, 
thus rendering it uncertain whether or not the defendant means to 
charge that the plaintiff did not become the holder of the said note 
before the maturity thereof or whether he means to charge 
41 that the plaintiff had notice of the alleged failure of consid- 
eration at the time it took the said note or whether it means 
to charge that there was no consideration between the plaintiff and 
the payee of the said note for the transfer of it by them. 

R. ROSS PERRY and SON, 

AWys for Deft. 


Opinion of Chief Justice Bingham. 

Filed Dec. 12, 1899. 

In the Supreme Court of the District of Columbia. 

The Commercial National Bank of Chi- ' 
cago, a Body Corporate, Plaintiff, 

vs. } At Law. No. 43247. 

Consumers’ Brewing Company, a Body Cor- 
porate, Defendant. 

Washington, D. C., 
Wednesday, November 22nd , 1899. 

Opinion by Mr. Chief Justice Bingham on demurrer to declaration. 

The Court: In the case of The Commercial National Bank vs. 
Consumers’ Brewing Company, which is an action upon certain 
promissory notes described in the declaration, a demurrer has been 
filed to the first cause of action, and also motion for judg- 
42 ment upon that cause of action, on the ground, I presume, 
that under the 73rd rule the demurrer is frivolous. That 
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motion seem? to have been filed after the demurrer was filed, and 
I suppose it was filed with that purpose. The cause has been 
argued and submitted, however, upon the demurrer to the first 
cause of action. 

The first cause of action is upon a promissory note, a copy of 
which is given in the declaration. The note is as follows : 

“$21,850.00. Washington, D. C., June 20th, 1898. 

On or before one year the Consumers’ Brewing Co. of Rosslyn, 
Va., promise to pay to Chas. Kaestuer & Co. order at the Riggs 
National Bank of Washington, D. C., or order, at said bank, twenty- 
one thousand eight hundred fifty & no/100 dollars for value re- 
ceived, with interest at 6 per centum per annum, having deposited 
with said bank as collateral security for the payment of this note 
the following property, viz., certificates Nos. 324, 392, 304, 204, 205, 
206, 207, 208, 209, 210, 211, 212, 213, 214, aggregating two hundred 
and thirty shares of the capital stock of the Consumers’ Brewing 
Co. of Rosslyn, Va., it being agreed by the makers that the inter- 
est on this note shall be paid monthly, and that the principal shall 
also be curtailed monthly with full power and authority to Chas. 
Kaestner & Co. or said bank to sell the whole or any part of said 
security, or any substitutes therefor, or any additions thereto, at 
public or private sale at any time, and at the option of said bank 
or its assigns on the non-performance of this promise or any part 
thereof, and without advertisement or notice to the undersigned ; 
and upon such sale the holder hereof may purchase all or any part 
of said securities discharged from any right of redemption. After 
deducting all proper costs and expenses the residue of the 
43 proceeds of sale shall be applied to the payment of this note 
and the undersigned agrees to remain liable for any defi- 
ciency then remaining. In case of depreciation in the market value 
of said security at any time pledged for this loan a payment shall 
be made on account or additional security added as required by 
said bank. It is agreed that any excess of security upon this note 
shall be held as security for any other debt due to the said bank by 
the maker hereof.” 

This note, it is to be observed, is made payable to “ Chas. Kaest- 
ner & Co. order at the Riggs National Bank of Washington, D. C., or 
order,” and the suit is brought by the Commercial National Bank 
of Chicago, a body corporate. The averment of the declaration is 
that this note was executed properly by the Consumers’ Brewing 
Company, “ aud the plaintiff avers that thereby the said defendant 
promised by the said name of the Consumers’ Brewing Company 
to pay to the order of Frank A. Heeht and Charles Kaestner, who 
were then and there partners, trading under the firm name of 
Charles Kaestner & Company, by the name of ‘ Chas. Kaestner <fe 
Co.,’ the sum of twenty-one thousand eight hundred and fifty dol- 
lars ($21,850) on or before one year after date, at the Riggs National 
Bank of Washington, D. C., with interest thereon until paid, at the 
rate of six per centum per annum, until the date thereof, and the 
4— 1006a 
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said Frank A. Hecht and Charles Kaestner, by the name of * Chas. 
Kaestner Co./ endorsed said note to the plaintiff for value received 
before the maturity thereof; and the plaintiff avers that the said 
note was at its maturity duly presented for payment at the afore- 
said bank, but that the defendant did not pay the same, and that 
the same was dishonored and protested for non-payment 

44 against both the maker and endorsers, to the loss of the 
plaintiff,” and so forth, for which the plaintiff desires to re- 
cover. 

The demurrer is as follows : 

“The defendant says that the first count of the plaintiff’s decla- 
ration is bad in substance.” 

The averment is that “ one of the matters of law intended to be 
argued to the court in support of the foregoing demurrer is that 
the paper-writing set forth and sued on in the said first count of 
the plaintiff’s declaration is not a negotiable note, and is insuffi- 
cient to sustain an action thereon in the name of the plaintiff en- 
dorsee.” The claim is that it is an instrument of writing, a con- 
tract, rather than a negotiable promissory note ; that the time of 
payment is not certain as to the entire amount of the note, and 
that it is uncertain as to payments of particular portions of the 
amount claimed in the declaration. 

The general rule in regard to an instrument, where it is sought 
to be used as a negotiable instrument, is that the time of payment 
must be certain. If it is uncertain wheu the note becomes due, or 
for what amount it is given, it is not a negotiable promissory note, 
but is a contract between the parties and nou-negotiable, and any 
person to whom it may be assigned, while he may become the 
owner in equity, does not by endorsement obtain the legal title, and 
cannot sue in his own name. 

The first objection to this note, contract, or whatever it may be, is 
that the language used is, “ On or before one year ” after date, 
the defendant promises to pay. At one time that, perhaps, was re- 
garded as a sufficient objection to the paper, it being held that it 
was sufficient to render a note non-negotiable that it should be 

45 payable “on or before” a given date, and perhaps some 
courts still maintaiu that position ; but the weight of author- 
ity certainly is, so far as that objection alone is to be considered, that 
it is not sufficient; that an instrument of that kind is to be regarded 
as a promise to pa\' a certaiu sum within a certain time, for the 
time will certainly elapse within which the whole amount becomes 
due, and the party promises to pay that amount in that time. If 
he does not do it he is in default ; and, so far as that is concerned, 
if he exercises his own option at the expiration of one year or what- 
ever time may be mentioned in the instrument for its payment, it 
is then certainly payable, and therefore there is no such uncertainty 
in the instrument as to invalidate the obligation and destroy its 
negotiability. 

But there are other matters in this declaration that are, it seems 
to me, of a much more serious character. After the mention of the 
deposit of certain certificates of stock as collateral security, it is fur- 
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ther stated that it is “ agreed by the makers that the interest on this 
note shall be paid monthly, and that the principal shall also be 
curtailed monthly, with full power and authority to Ohas. Kaestner 
and Co. or said bank to sell the whole or any part of said security.” 
The agreement that the holder may sell any part of his security 
may not of itself be a matter that would affect the time of payment, 
and would therefore not render the note obnoxious to the objection 
that there was an uncertainty as to the time of payment; but that 
agreement is made in connection with an agreement on the part of 
the maker of the note that interest on the note shall be paid monthly, 
and that the principal shall also be curtailed monthly, with full 
power and authority on the part of Kaestner & Co. “ or said 

46 bank” — presumably the bank at which the instrument was 
payable, the Riggs national bank — to sell the collateral at 

their option and discretion. 

Now, there is no day of the month fixed for this payment of in- 
terest or for the curtailment of the principal, nor is there any. 
amount fixed for the curtailment. The amount that may be re- 
quired is apparently at the option of the holder of the note or of 
Kaestner & Company or of the bank. That is presumably so, it 
seems to me, because of what immediately follows in the same sen- 
tence or in another clause of the same sentence, that they are en- 
titled and authorized to sell, at their discretion, any part of the col- 
laterals for the purpose of liquidating the principal and interest of 
the note. It seems as though they had the right to call upon the 
maker of the note at any time, during any month of the year there- 
after ensuing, for a payment on the principal. The language used 
here does not suggest auy rule, so far as I know or can imagine, for 
the ascertainment of the amount which they might, call for and re- 
quire, monthly, as a curtailment of the principal of the note. 

What connection that was intended to have with the last provis- 
ion in th^ contract or note I am unable to say, if it was intended to 
have auy relation. It looks more as though the last provision in 
this contract or note was intended to cover a particular state of 
things which might possibly be supposed not to be provided for in 
the first provision as to the curtailment of the notes and the pay- 
ment of interest. 

“ In case of depreciation in the market value of said security at 
any time pledged for this loan, a payment shall be made on ac- 
count or additional security added, as required by said bank.” 

47 There is also uncertainty as to the amount of the payment 
and as to the time. Had the provision been simply that if 

there should be a depreciation at any time of the stock pledged as 
collateral, the holder of the note might require additional security, 
or that after requirement so to do, upon default in complying, the 
whole debt should become due, that perhaps would not have been so 
objectionable.; but that is not the provision. “ In case of deprecia- 
tion in the market value of said security at any time pledged for 
this loan, a payment shall be made on account or additional security 
added, as required by said bank.” It is a matter of common 
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knowledge that the market value of no kind of property is so fluc- 
tuating as of stocks. 

There is a class of cases, at least one or two of which were cited 
by counsel (particularly the ease in Alabama), which would seem 
to hold that a provision such as this, requiring the collaterals to be 
maintained during the period the note is to ruu at their value at 
the time they were deposited, and that in case of depreciation there 
should be additional security given upon the requirement of the 
holder of the note or somebody acting for the holder of the note, is 
not such a provision as would render the note non-negotiable. I 
am not prepared to say that the weight of authority is that way. 
Certainly the two rather recent cases decided by the Supreme Court, 
which were much relied on by counsel for the plaintiff, do not go 
that far, it seems to me; but if that difficulty were out of the way 
and we should conclude that we might pass it and say that the 
note, notwithstanding, is negotiable, I do not kuow what we could 
possibly do with this clause which expressly provides that the 
makers agree that there shall be a curtailment of the note 

48 monthly and a payment of the interest monthly. Of course 
there can be no objection to a provision that the interest shall 

be paid monthly; the amouut to be paid would be a mere matter 
of calculation ; but that does not apply to a curtailment. The 
amount is not fixed, nor is the time, and for that reason it seems to 
me that this is not a negotiable note according to any authority 
that I have examined. Its terms are so uncertain that they destroy 
its negotiability. 

I might remark further that upon examination of some other 
cases that were not cited, except in a general way through the En- 
cyclopedia, I find that there is a large class of cases where it has 
been held thatau agreement of this kind between the parties respect- 
ing the collaterals deposited does not destroy the negotiability. In 
every instance, however, it will be found that the court sustains the 
general proposition that a promissory note must still be certain as 
to the time of its payment and the amount to be paid ; otherwise it 
is not negotiable. The courts have been pretty liberal in working 
out certainty, both as to amount and time of payment, in quite a 
large class of cases, but it does not seem that they have as yet gone 
so far as would be necessaryito sustain this declaration. 

I think, therefore, the demurrer must be sustained. 

49 Joinder in Issue on Replications to 3rd, 6th , and 7th Pleas. 

Filed Dec. 19, 1899. 

In the Supreme Court of the District of Columbia. 

The Commercial National Bank of! 

Chicago 
vs. 

Consumers* Brewing Company. 

The defendant joins issue upon the plaintiff’s replication to the 
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third plea to the second count of the declaration, and also upon the 
plaintiff’s replication to the sixth plea to the said second count, and 
also upon the plaintiff’s replication to the seventh plea to said 
second count. 

LORENZO A. BAILEY, 

A. A. LIPSCOMB, 

Attorneys for Defendant. 

Demurrers to Replication to 4 th Plea and to Replication to 8th Plea. 

Filed Dec. 19, 1899. 

In the Supreme Court of the District of Columbia. 

The Commercial National Bank of") 

Chicago l No - 43247 - At Law. 

VS . j 

Consumers’ Brewing Company. . J 

The defendant says that the plaintiff’s replication to the 
50 fourth plea to the second count of the declaration and also 
the plaiutiff’s replication to the eighth plea to said second 
count are, and each of them is, bad in substance. 

. LORENZO A. BAILEY, 

A. A. LIPSCOMB, 

Attorneys for Defendant. 

Note. — One of the matters of law intended to be argued is that 

the matter averred in each of said replications is immaterial ; also 

that the said replications, respectively, do not traverse nor do 

thev contain matter sufficient to avoid the material averments of 
•/ 

the pleas therein mentioned. 


Motion for Leave to Withdraw Pleas to 2 d Count. 
Filed Juu- 2, 1900. 


In the Supreme Court r of the District of Columbia. 


The Commercial National Bank of Chi- 

cago 

vs. 



Consumers’ Brewing Company. 


No. 43247. 


Now comes here the defendant, by its attorney, and moves the 
court for leave ‘to withdraw its pleas to the second count of the 
declaration aud to file its demurrer to said second count. 

L. A. BAILEY, 
Attorney for Defendant. 
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51 The plaintiff will please take notice that at the opening of 
circuit court No. 1, on June 8, 1900, or as soon thereafter as 

counsel may he heard, I shall call up the foregoing motion and ask 
the action of the court thereon. 

L. A. BAILEY, 
Attorney for Defendant 

Memorandum. 

Juue 2, 1900. — Motion for leave to withdraw pleas to 2d count of 
.the declaration and to file demurrer to said count granted. 

Demurrer to 2 d Count. 

Filed Jun- 2, 1900. 

In the Supreme Court of the District of Columbia. 

The Commercial National Bank of j 

°t ag ° \ At Law. No. 43247. 

Consumers’ Brewing Company. j 

* 

Defendant says that the second count of plaintiff’s declaration is 
bad in substance. 

L. A. BAILEY, 
Attorney for Defendant. 

Memorandum. — One of the matters of law intended to be 

52 argued to the court in support of the foregoing demurrer is 
that the paper-writing set forth and sued on in the said 

second count of the plaintiff’s declaration is not a negotiable note 
and is insufficient to sustain an action thereon in the name of the 
plaintiff. 

L. A. BAILEY. 


Supreme Court of the District of Columbia. 


Monday, June 4, 1900. 

Session resumed pursuant to adjournment, Mr. Justice Cole pre- 
siding. F 


******* 
The following case was decided by Chief Justice Bingham: 

The Commercial National Bank of Chi-^| 
eago, a Corporation, Pl’ff, 

v. 

Consumers’ Brewing Company, a Corpora- 
tion, Defendant. 


} At Law. No. 43247. 


This cause coming on to be heard upon the demurrer of the de- 
fendant to the second count of the plaintiff’s declaration and also 
upon the motion of the defendant to strike out the third count of 
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the said declaration, and the same having been heard, it is consid- 
ered that the demurrer to the second count of the said declaration 
be, and the same hereby is, sustained ; and, further, that the third 
count of the said declaration be, and the same hereby is, 
53 stricken out, and the plaintiff eiecting to stand upon the said 
second count, judgment upon the demurrer is ordered. 
Therefore it is considered that the plaintiff take nothing by the 
second and third counts of its declaration, and that the defendant 
go thereof without day as to each and every count of the said decla- 
ration and recover against the* plaintiff its costs of defense, to be 
taxed by the clerk, and have execution thereof. 

From which judgment the plaintiff prayed an appeal in open 
court to the Court of Appeals of the District of Columbia, and, upon 
motiou of the plaintiff, it is ordered that the sum of fifty dollars, 
now in the hands of the clerk of this court to the credit of the 
plaintiff, be, and the same hereby is, ordered to be retained as a 
deposit for security of the costs of the said appeal in lieu of other 
securitv therefor. 


Order to Clerk Regarding Record. 

Filed Jun- 20, 1900. 

In the Supreme Court of the District of Columbia. 

The Commercial National Bank of Chicago, 

Plaintiff, 
vs. 

Consumers’ Brewing Company, Defendant. 

John R. Young, Esq., clerk of the supreme court of the D. C. : 

54 You will please omit from the record in the appeal taken 
by the plaintiff in the above-entitled cause all the proceed- 
ings had in the attachments issued in the above-entitled cause. 

R. ROSS PERRY and SON, 

Attorneys for Plaintiff. 


1 

^ At Law. 43247. 

J 


Service of a copy of the above notice acknowledged this 20th day 
of June, A. D. 1900. 


L. A. BAILEY, 
Attorney for Defendant. 


55 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia , 



I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
54, inclusive, to b« a true and correct transcript of the record (as per 
direction of counsel filed herein, copy of which is made part 
of this transcript, and as prescribed by rule 5 of the Court of Ap- 
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peals of the District of Columbia) in cause No. 43247, at law 
wherein The Commercial National Bank of Chicago, a body cor- 
porate, is plaintiff and Consumers’ Brewing Company, a body cor- 
porate, is defendant, as the same remains upon the files and of record 
in said court. 

In testimony whereof I hereunto sub- 
Seal Supreme Court scribe my name and affix the seal of said 
of* the District of court,, at the city of Washington, in said 
Columbia. District, this 26th day of Juue, A. D. 1900. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover : District of Columbia supreme court. No. 
1006. The Commercial Nat’l Bank of Chicago, a body corporate, 
appellant, vs. Consumers’ Brewing Co., a body corporate. Court of 
Appeals, District of Columbia. Filed Jul- 3, 1900. Robert Willett, 
clerk. 


ADDITION TO RECORD PER STIPULATION OF 

COUNSEL 


COURT OF APPEALS OF TIE DISTRICT OF COLUMBIA. 

OCTOBER, TERM, li>00. 

No. 1006. 


THE COMMERCIAL NATIONAL BANK OF CHICAGO, A 
BODY CORPORATE, APPELLANT, 

vs, 

CONSUMERS’ BREWING COMPANY, A BODY CORPORATE. 


FILED AUGUST 9, 1900. 


In the Court of Appeals of the District of Columbia. 

The Commercial National Bank of Chicago, } 

Appellant, l No. 1006. 

VS. 

Consumers’ Brewing Company. J 

The parties hereto, by couusel, stipulate aud agree that the man- 
date of this court in the case of The Commercial National Bank of 
Chicago vs. Consumers’ Brewing Compauy, No. 954, which was 
heretofore filed in the supreme court of the District of Columbia, be 
added to and read and considered as part of the record on this 
appeal. 

R. ROSS PERRY and SON, 

Counsel for Appellant. 

L. A. BAILEY, 

Counsel for Appellee. 


July 30, ’00. 
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Filed Mar. 23, 1900. J. R. Young, Clerk. 

United States of Americans: 

[Seal of Court of Appeals.] 

The President of the United States of America to the honorable 

the justices of the supreme court of the District of Columbia, 

Greeting : 

Whereas lately in the supreme court of the District of Columbia, 
before you or some of you, in a cause between The Commercial 
National Bank of Chicago, a body corporate, plaintiff, and The 
Consumers' Brewing Company, a body corporate, defendant, law, 
No. 43247, wherein the judgment of the said supreme court, entered 
in said cause on the 28th day of November, A. D. 1899, is in the 
following words, viz: 

“It appearing to the court that a demurrer was sustained as to 
the first count of the declaration and the plaintiff electing to stand 
upon said count, judgment on the demurrer is ordered. Therefore 
it is considered that the plaintiff take nothing by its suit contained 
in the first count of its declaration, and that the defendant go 
thereof without day as to said count," as by the inspection of the 
transcript of the record of the said supreme court, which was 
brought into the Court of Appeals of the District of Columbia by 
virtue of a general and special appeal agreeably to the act of Con- 
gress in such case made and provided, fully and at large appears ; 

And whereas in the present term of January, in the year of 
our Lord one thousand nine hundred, the said cause came on to be 
heard before the said Court of Appeals on the said transcript of 
record on a general and special appeal and was argued by counsel : 

On consideration whereof it is now here ordered and adjudged 
by this court that the general appeal herein be, and the same is 
hereby, dismissed with costs. 

It is further ordered and adjudged by this court on the special 
appeal allowed that the judgment of the said supreme court in this 
cause be, and the same is hereby, affirmed with costs, and that the 
said defendant recover against the said plaintiff, The Commercial 
National Bank of Chicago, for its costs herein expended and have 
execution therefor. 

And it is further ordered that this cause be, and the same is 
hereby, remanded to the said supreme court for further proceedings. 

March 6, 1900. 

You, therefore, are hereby commanded that such execution and 
further proceedings be had in said cause in conformity with the 
opinion and judgment of this court as according to right and justice 
and the laws of the United States ought to be had, the said appeal 
notwithstanding. 

Witness the Honorable Richard H. Alvey, Chief Justice of said 
Court of Appeals, the 23rd day of March, in the year of our Lord 
one thousand nine hundred. 

ROBERT WILLETT, 

Clerk of the Court of Appeals of the District of Columbia . 
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Costs of Defendant. 

Clerk $ 

Printing record 


Paid. 



A true copy. 


[Seal Supreme Court of the District of Columbia.] 

Teste : JOHN R. YOUNG, Clerk 


[Endorsed:] Court of Appeals of the District of Columbia, 
January term, 190-. No. 954. The Commercial Nat’l Bank of 
Chicago, appellant, vs. The Consumers’ Brewing Co. Mandate. 
Filed Mar. 23, 1900. J. R. Young, clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1006. The Commercial National Bauk of Chicago, a body corporate, 
appellant, vs. Consumers’ Brewing Company, a body corporate. 
Addition to record per stipulation of counsel. Court of Appeals, 
District of Columbia. Filed Aug. 9, 1900. Robert Willett, clerk. 


